
LEXISNEXIS® A.S. PRATT® JANUARY 2021

EDITOR’S NOTE: THE NEW YEAR 
Victoria Prussen Spears

DEALING WITH BONDHOLDERS IN TROUBLED TIMES 
Daryl B. Robertson, W. Lake Taylor, Jr., William H. McBride, and Nic O’Brien

FINANCING YOUR WAY OUT OF A PANDEMIC: HOW TWO AIRPORT COMPANIES 
RESTRUCTURED THEIR DEBT TO WITHSTAND AN ECONOMIC CRISIS 
John R. Ablan and Douglas A. Doetsch

DEED IN A BOX: AN ADVANTAGEOUS LOAN WORKOUT METHOD 
IN THE TIME OF THE COVID-19 PANDEMIC 
Rebecca Eschen

THE PROTECTING EMPLOYEES AND RETIREES IN BUSINESS 
BANKRUPTCIES ACT OF 2020: A SIGN OF THE TIMES 
Shmuel Vasser and Eric Hilmo

SECOND CIRCUIT RULES THAT PROVISIONS IN LEHMAN CDOS SETTING PAYMENT 
PRIORITIES ARE PROTECTED BY SAFE HARBOR 
Carmine D. Boccuzzi Jr., Lisa M. Schweitzer, Sean A. O’Neal, Emily J. Balter, 
and Brandon M. Hammer

THIRD CIRCUIT DECISION PROVIDES NEW GUIDANCE ON THE UNFAIR DISCRIMINATION 
STANDARD OF CRAMDOWN AND THE ENFORCEMENT OF SUBORDINATION 
AGREEMENTS WHEN CONFIRMING CRAMDOWN PLANS 
Ronit J. Berkovich and Theodore S. Heckel

ELEVENTH CIRCUIT DEEPENS SPLIT ON STANDING IN FDCPA CASES 
Jessica E. Salisbury-Copper, Scott A. King, and Joe Barton

COAL ACT PREMIUMS ARE NONDISCHARGEABLE TAXES 
RATHER THAN DISCHARGEABLE CLAIMS 
Shmuel Vasser and Casey Norman

HOUSTON BANKRUPTCY COURT DETERMINES THAT A MAKE-WHOLE CLAIM IS NOT 
DISALLOWED BY THE BANKRUPTCY CODE AND THE SOLVENT DEBTOR EXCEPTION 
STILL EXISTS UNDER THE BANKRUPTCY CODE 
Jim Prince, Luke A. Weedon, and Fareed Kaisani

THE ADVANTAGES OF “DIRECT DEBT” SECURITIZATION STRUCTURES 
Jim Cotins and Matt Lyons



Pratt’s Journal of Bankruptcy
Law

VOLUME 17 NUMBER 1 January 2021

Editor’s Note: The New Year
Victoria Prussen Spears 1

Dealing with Bondholders in Troubled Times
Daryl B. Robertson, W. Lake Taylor, Jr., William H. McBride,
and Nic O’Brien 4

Financing Your Way Out of a Pandemic: How Two Airport Companies
Restructured Their Debt to Withstand an Economic Crisis
John R. Ablan and Douglas A. Doetsch 10

Deed in a Box: An Advantageous Loan Workout Method in the Time of the
COVID-19 Pandemic
Rebecca Eschen 14

The Protecting Employees and Retirees in Business Bankruptcies Act of 2020:
A Sign of the Times
Shmuel Vasser and Eric Hilmo 18

Second Circuit Rules That Provisions in Lehman CDOs Setting Payment
Priorities Are Protected by Safe Harbor
Carmine D. Boccuzzi Jr., Lisa M. Schweitzer, Sean A. O’Neal, Emily J. Balter,
and Brandon M. Hammer 23

Third Circuit Decision Provides New Guidance on the Unfair Discrimination
Standard of Cramdown and the Enforcement of Subordination Agreements When
Confirming Cramdown Plans
Ronit J. Berkovich and Theodore S. Heckel 30

Eleventh Circuit Deepens Split on Standing in FDCPA Cases
Jessica E. Salisbury-Copper, Scott A. King, and Joe Barton 36

Coal Act Premiums Are Nondischargeable Taxes Rather Than Dischargeable
Claims
Shmuel Vasser and Casey Norman 39



Houston Bankruptcy Court Determines That a Make-Whole Claim Is Not
Disallowed by the Bankruptcy Code and the Solvent Debtor Exception Still
Exists Under the Bankruptcy Code
Jim Prince, Luke A. Weedon, and Fareed Kaisani 42

The Advantages of “Direct Debt” Securitization Structures
Jim Cotins and Matt Lyons 47

(2021–Pub.4789)



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Kent K. B. Hanson, J.D., at ........................................................................... 415-908-3207
Email: ........................................................................................... kent.hanson@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number: 80-68780

ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
([year])
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL

OF BANKRUPTCY LAW 349 (2014)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

iii



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SCOTT L. BAENA

Bilzin Sumberg Baena Price & Axelrod LLP

ANDREW P. BROZMAN

Clifford Chance US LLP

MICHAEL L. COOK

Schulte Roth & Zabel LLP

MARK G. DOUGLAS

Jones Day

MARK J. FRIEDMAN

DLA Piper

STUART I. GORDON

Rivkin Radler LLP

PATRICK E. MEARS

Barnes & Thornburg LLP

iv



Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house
counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v



The Advantages of “Direct Debt”
Securitization Structures

By Jim Cotins and Matt Lyons*

In this article, the authors discuss “direct debt” securitizations, the
advantages of these securitizations compared to traditional securitizations,
the tax considerations, and the asset classes for which these securitizations
are appropriate.

WHAT IS A “DIRECT DEBT” SECURITIZATION?

In a typical securitization, loans or other financial assets are pooled together
and securities backed by those assets are created and sold to investors. Upon the
creation of each loan, proper steps must be taken in order for the lender (and
hence the securitization trust) to have a security interest in the collateral
securing the loan. For example, if the collateral securing the loan is real
property, the lender must obtain and record a mortgage in order to have a first
priority perfected security interest in such property.

In a direct debt securitization, the properties are owned by the securitization
issuer, not by individual borrowers to whom loans are made. The issuer issues
notes secured directly by the properties, and the senior notes are sold to
investors (typically through an initial purchaser).

Some portion of the junior-most notes are generally retained by the sponsor
or its affiliates in order to satisfy the leverage requirements of the investors as
well as to comply with risk retention regulations (if applicable). Mortgages are
granted by the securitization issuer with respect to each property for the benefit
of the securitization trustee. The right to receive lease payments on the
properties are also pledged to the trustee as security for the notes, and the parent
company of the issuer (generally the sponsor or an affiliate) may also grant a
pledge of the issuer’s equity interests.

* Jim Cotins and Matt Lyons are partners in the Structured Capital Markets group at Clifford
Chance focusing on all aspects of the securitization of loans and securities backed by commercial
real estate, with a primary concentration on commercial mortgage-backed securitizations,
including multi-seller conduits, single borrower securitizations, commercial real estate collater-
alized loan obligation transactions, net-lease securitizations, and single family rental securitizations.
Resident in the firm’s New York office, the authors may be reached at james.cotins@cliffordchance.com
and matthew.lyons@cliffordchance.com, respectively.
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WHAT ARE THE BENEFITS OF A “DIRECT DEBT”
SECURITIZATION COMPARED TO A TRADITIONAL
SECURITIZATION?

Simplified Issuance of Additional Debt and Refinancing

Direct debt securitizations are typically structured to permit the issuance of
additional series of notes in the future. These “master trust” structures allow the
securitization sponsor to transfer additional properties to the issuer and sell
additional notes to investors without setting up an entirely new securitization
transaction. Additional notes may even be issued without a corresponding
addition of collateral if the existing properties have appreciated in value.

The process for issuing a new series of notes requires fewer documents, and
therefore can be accomplished in significantly less time and for significantly
lower cost, than entering into a new securitization. The issuance of an
additional series of notes requires confirmation from the rating agencies that the
issuance will not result in the downgrade or withdrawal of the ratings on the
current notes, but does not typically require consent from investors in the
current notes.

Typically the existing notes and the new series of notes are equally secured by
all the collateral contributed to the securitization (i.e., both the existing
collateral and any additional collateral contributed at the time of issuance of the
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new series). This cross collateralization and the accompanying diversification in
the overall collateral pool may create more reliable cash flow, which may permit
higher levels of leverage when the new series of notes are issued.

The ability to issue new series of notes can also simplify the refinancing of a
series of notes that is reaching maturity.

New notes can be issued and the proceeds from the sale of those notes used
to retire the maturing notes without the need to set up a new securitization
transaction.

Real Estate Cost Savings

A significant element of the costs associated with traditional securitizations
comes from the cost of creating mortgages and the related title company fees
and mortgage recording taxes. The use of a master trust direct debt structure
may significantly lessen these costs for a securitization sponsor, since a new
series of notes can, in many cases, be issued without transferring the existing
properties or creating new mortgages.

As a result, the costs of creating new mortgages, mortgage recording taxes
and title company fees relating to the existing properties should be significantly
reduced (although such fees will need to be paid in full with respect to any
additional properties added to the collateral pool at the time of the new
issuance). In addition, it should not be necessary upon the issuance of a new
series of notes to engage the services of a due diligence provider with respect to
the current pool of properties.

U.S. Risk Retention Rules May Not Apply

A security is only subject to the U.S. risk retention regime if it constitutes an
“Asset-Backed Security” as defined in Section 3(a)(79) of the Securities
Exchange Act of 1934 (as amended). An “asset-backed security” is defined in
relevant part as “a fixed-income or other security collateralized by any type of
self‑liquidating financial asset (including a loan, a lease, a mortgage, or a
secured or unsecured receivable) that allows the holder of the security to receive
payments that depend primarily on cash flow from the asset” (emphasis added).
Loans are clearly self-liquidating financial assets and therefore traditional loan
securitizations are generally subject to the U.S. risk retention regulations.

However, since in a direct debt securitization the securities issued are
collateralized by properties (which are likely not self-liquidating financial
assets), the securities may not be treated as asset-backed securities and hence
may not be subject to risk retention. The determination of whether the risk
retention rules are applicable to a direct debt transaction hinges primarily on an
analysis of whether the transaction’s cash flow are primarily attributable to
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payments on the leases (since the leases are likely self-liquidating financial
assets) as opposed to the properties themselves.

TAX CONSIDERATIONS

For tax purposes, the notes rated investment grade or above will generally
receive the benefit of a “will be” debt opinion and will not contain transfer
restrictions with respect to pension plans subject to ERISA or non-U.S.
investors. Notes rated “BB” will typically receive a “should be” debt opinion and
will contain transfer restrictions that prevent their transfer to pension plans
subject to ERISA and non-U.S. investors. Any notes that are rated below “BB”
or that are unrated (in a deal that otherwise has rated notes) would not receive
the benefit of any tax opinion, but this would not typically be problematic since
such notes would likely be retained by the sponsor or an affiliate to comply with
leverage and, if applicable, risk retention requirements.

In order to avoid creating an entity that is subject to U.S. net income
taxation under the Internal Revenue Code’s “taxable mortgage pool” rules, a
mortgage securitization issuer that is relying on “debt for tax” treatment (rather
than REMIC treatment) is formed in an offshore jurisdiction (such as the
Cayman Islands) if more than one tranche of notes is to be issued. However,
since the assets of a direct debt issuer are properties, and not mortgages or debt
instruments, the taxable mortgage pool rules are not applicable. This enables
the issuer to be formed onshore, thereby eliminating the additional cost and
complications of having an offshore issuer. Further, an offshore issuer would be
highly undesirable for direct debt structures due to the tax treatment of such an
issuer.

WHAT ASSET CLASSES ARE “DIRECT DEBT” SECURITIZATIONS
APPROPRIATE FOR?

Direct debt structures have been used for many years for rated securitizations
of net lease properties. Net lease properties are typically small, standalone
commercial properties (such as chain restaurants, convenience stores, pharma-
cies and gas stations), which are leased to a single tenant and require the tenant
to pay the all insurance, maintenance and property tax costs associated with the
property.

The structure would also be a good fit for single borrower securitizations
(including both single asset / single borrower transactions and single family
rental securitizations). In those transactions, an “accommodation loan” is
generally made by the lead placement agent simultaneously with the closing of
the securitization solely to facilitate the use of a traditional loan securitization.
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Using a direct debt structure would eliminate the need for such accommodation
loan and potentially introduce the additional benefits described above.
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